104(d)(l) type citation instead of a
104(a).  Bill Palmer, continuous miner
operator under the supervision of
Stanley Sikora, Section Foreman, was
mining coal 6 feet 3 inches in by
permanent roof supports in an area of
unsupported roof.  This violation
occurred May 30, 1985, in the 9 left
2 east section.  This is an unwarrantable
failure.  This citation was terminated
6-11-85.

The operator does not contest the fact of violation
(Tr. 6-7).  Nor has it argued that the violation was not serious.
Its challenge is first, to the circumstances and procedures under
which the (d) citation was issued and second, to the existence of
unwarrantable failure (Tr. 7-8, 37).

The first issue is the   validity of the citation in light of

the requirements of section   104(d) that the inspector issue the

citation on an "inspection"   and make a "finding" of unwarrantable
fai1ure.

Three administrative law judges of this Commission now have
considered the meaning and effect of section 104(d) in cases like
this.  In an Order Granting In Part For Summary Decision, Speci-
fying Further Proceedings, And Granting Motion To Consolidate in
Westmoreland Coal Co.. (WEVA 82-340-R et aj_.) (May 4, 1983),
Judge Steffey explained section 104(d) in light of the
legislative history as follows:

WCC correctly argues that an order is-
sued under section 104(d) should be
based on an inspection as opposed to an
investigation.  As hereinbefore indi-
cated, the Secretary argues that Con-
gress has not defined either term to
indicate that Congress recognized that
there is a difference between an "Inspec-
tion" as opposed to an "investigation."
If one wants to examine the legislative
history which preceded the enactment of
the unwarrantable-failure provisions of
the 1977 Act, one must examine the legis-
lative history which preceded the enact-
ment of section 104(c) of the 1969 Act.
The reason for the aforesaid assertion
is that Congress made no changes in the
wording of section 104(c) of the 1969
Act when it carried those provisions
over to the 1977 Act as section 104(d).

The history of the 1969 Act shows that
there was a difference in the language
of the unwarrantable-failure provisions
of S. 2917 as opposed to H. R. 13950.
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